Know your rights in hospitality
spaces in the USA
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do not guarantee a similar outcome in the future.

Do people with facial disfigurements (marks,
scars, etc.) have any legal protection against
discrimination in restaurants or other public

hospitality spaces?

Yes.

The Americans with Disabilities Act 1990 (“ADA”) states, no individual shall be
discriminated against on the basis of disability in the full and equal enjoyment of
the goods, services, facilities, privileges, advantages, or accommodations of any
place of public accommodation by any person who owns, leases (or leases to), or
operates a place of public accommodation.

Title Il includes a long list of private facilities that qualify as “public
accommodations,” and restaurants and bars are included.

Persons with facial disfigurements can be protected under the Americans with
Disabilities Act 1990 (“ADA”’) where

1. their facial disfigurement qualifies as a “disability” within the meaning
of the ADA and

2. they meet the specific conditions for the protection laid down in the
relevant ADA Title.

A facial difference could be a disability under the ADA. For example, cosmetic
disfigurements are considered disabilities under regulations enacted under the
ADA. 29 C.F.R. 1630.2(h)(1). A person with a disability includes someone who “is
perceived by others as having ... an impairment [that substantially limits one or



more major life activities] (such as a person who has scars from a severe
burn).” https://www.ada.gov/topics/intro-to-ada/.

Which law relates or mentions legal protections?

Americans with Disabilities Act 1990 (as amended) - https://www.ada.gov/law-
and-regs/ada/

Certain state and local laws may expand protections beyond those provided by the
ADA.

For example, in California, “cosmetic disfigurements” are specifically included in
the definition of physical disability. New York State Human Rights Legislation has
also been expanded to include genetic conditions.

This means that, in both California and New York, the scope of protections has
been expanded beyond those specifically listed in the ADA.

New York lawsuits based on facial (or similar) differences appear to have been
successful in the employment context (https://caselaw.findlaw.com/court/ny-
supreme-court/1547614.html).

Does this protection depend on the person being
classed as disabled?

No - see the existing guidance from FEI, page 5
https://faceequalityinternational.org/wp-content/uploads/2022/05/Americans-
with-Disabilities-1990-Fact-Sheet. pdf

What is the country’s legal definition of disability
for this purpose?

Not applicable, because it is not necessary to be considered “disabled” for
protection under the ADA.

When do people with a facial disfigurement fit
within that definition?

When the facial disfigurement is a ‘physical impairement’ which is when it
substantially limits major life activities only as a result of the attitudes of others
towards the impairment.
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Under the ADA Title Ill Technical Assistance Manual, an illustration clearly
demonstrates when facial disfigurements fall under the ‘disability’ definition.

It provides an example of a three-year old child born (“B”) with a prominent facial
disfigurement, who has been refused admittance to a private day care program on
the grounds that her presence in the program might upset the other children. B is
an individual with a physical impairment that substantially limits her major life
activities only as the result of the attitudes of others toward her impairment.

Is there a government / official complaints
process? How and where can people with a facial
disfigurement make a complaint against a
particular establishment (e.g. restaurant)?

Yes. U.S. Department of Justice (DOJ) is responsible for enforcing Title Ill of the
Americans with Disabilities Act (ADA), which covers places of public
accommodation. A person can file a report with the DOJ Civil Rights department
here https://civilrights.justice.gov/

e Some states (like California, New York, and Massachusetts) have state civil
rights commissions or attorney general offices that allow parallel complaints
— sometimes with monetary remedies.

e Persons with disabilities can file civil lawsuits to enforce their rights to
access to public accommodations under Title Il of the ADA (i.e., they can
file a lawsuit directly against a private business that deprived them of
access to a public accommodation).

e There are privately run, public interest legal advocacy organizations that
help plaintiffs enforce their civil rights in this area, such as:
https: //www.washlaw.org/.

How effective are the legal protections and/or

complaints process?

The ADA protections appear to be effective. A study undertaken by the United
Cerebral Palsy Associations showed that 96% of people polled said the ADA had
made a difference in the lives of people with disabilities, and 81% of the same
people said the ADA had made a difference in their own lives.

e 76% of those polled by the United Cerebral Palsy Association stated with
disabilities reported the ADA brought the greatest change in access to public
accommodations, with 88% noting local businesses became more accessible
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and 80% finding government buildings and public facilities more accessible.
Source: https://www.usccr.gov/files/pubs/ada/ch2.htm

e While the ADA is an effective remedy generally, it is difficult to generalize
regarding the effectiveness of the ADA in the context of access to public
accommodations for people with facial differences. Few precedents seem to
exist in this area.

Is there any user-friendly, reliable guidance for
individuals to look at on this topic?

Guides:

https://faceequalityinternational.org/wp-content/uploads/2022/05/Americans-
with-Disabilities-1990-Fact-Sheet.pdf

https://www.laborandemploymentlawinsights.com/2024/04/pretty-privilege-the-
ugly-truth-about-appearance-discrimination/
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