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Do people with facial disfigurements (marks,
scars, etc.) have any legal protection against
discrimination in restaurants or other public

hospitality spaces?

Yes.

People with facial disfigurements have legal protection against discrimination in
restaurants and other public hospitality spaces under Australian law.

The Federal Disability Discrimination Act 1992 (Cth) ("DDA") provides
comprehensive protection for individuals against discrimination based on disability,
including facial disfigurements. The DDA makes it unlawful to discriminate against
a person in many areas of public life, including accessing goods, services, and
facilities.

Specifically, Section 24 of the DDA makes it unlawful for a person who provides
goods or services to discriminate against another person on the ground of disability
by:

e Refusing to provide those goods or services

e Providing goods or services on less favourable terms

e Providing goods or services in a manner or in circumstances that are less
favourable

This protection explicitly covers restaurants, cafes, pubs, and other hospitality
establishments as providers of services to the public.



Which law relates or mentions legal protections?

The primary federal legislation is:

e Disability Discrimination Act 1992 (Cth) - Sections 4, 5, and 24

Section 4(1)(e) of the DDA defines "disability” to include "the malfunction,
malformation or disfigurement of a part of the person’'s body.” This broad definition
encompasses facial disfigurements including marks, scars, burns, birthmarks, and
other visible differences.

Additional relevant legislation includes:

e Australian Human Rights Commission Act 1986 (Cth) - establishes the
complaints mechanism

e State and territory anti-discrimination legislation (which provide additional
protections):

o Anti-Discrimination Act 1977 (NSW)

Anti-Discrimination Act 1991 (Queensland)

Equal Opportunity Act 1984 (South Australia)

Equal Opportunity Act 2010 (Victoria)

Anti-Discrimination Act 1998 (Tasmania)

Discrimination Act 1991 (ACT)

Anti-Discrimination Act 1992 (Northern Territory)

Equal Opportunity Act 1984 (Western Australia)
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Australia is also a signatory to the UN Convention on the Rights of Persons with
Disabilities (CRPD), ratified in 2008.

Does this protection depend on the person being
classed as disabled?

Yes.

Protection under the DDA depends on the person meeting the definition of
"disability” under Section 4 of the Act. However, this definition is intentionally
broad and inclusive.

If so, what is this country's legal definition of
disability for this purpose?
Under Section 4(1) of the DDA, "disability” in relation to a person means:

a) total or partial loss of the person's bodily or mental functions; or
b) total or partial loss of a part of the body; or



<)
d)

e)
f)

g)

the presence in the body of organisms causing disease or illness; or

the presence in the body of organisms capable of causing disease or illness;
or

the malfunction, malformation or disfigurement of a part of the person'’s
body; or

a disorder or malfunction that results in the person learning differently from
a person without the disorder or malfunction; or

a disorder, illness or disease that affects a person’'s thought processes,
perception of reality, emotions or judgment or that results in disturbed
behaviour;

and includes a disability that:

h)
i)
]

K)

presently exists; or
previously existed but no longer exists; or

) may exist in the future (including because of a genetic predisposition to that

disability); or
is imputed to a person.

The definition reflects a social or environmental model of disability rather than a
medical or deficit model. It does not require any assessment of the type, severity,
or permanency of the disability, or how or when it developed.

When do people with a facial disfigurement fit
within that definition?

People with facial disfigurements fit within the definition under Section 4(1)(e) -
“the malfunction, malformation or disfigurement of a part of the person's body."

The term "disfigurement” is not specifically defined in the DDA, but it is
interpreted broadly to include:

Scars (from injury, surgery, burns, or medical conditions)

Birthmarks (port wine stains, hemangiomas, etc.)

Skin conditions affecting appearance (vitiligo, severe acne scarring, etc.)
Facial asymmetry or malformation

Marks or discoloration

Any visible difference affecting facial appearance

Key points:

No minimum severity threshold is required

The disfigurement does not need to affect function

It can be congenital (present from birth) or acquired

Past disfigurements (even if treated) are covered under Section 4(1)(i)



e Future potential disfigurements are covered under Section 4(1)(j)
e Even if someone is wrongly perceived to have a disfigurement, they are
protected under Section 4(1)(k)

To bring a claim under the DDA, the claimant must identify the relevant disability
with some precision and identify how the alleged discrimination is based on that
particular disability (as established in Qantas Airways Ltd v Gama (2008) 167 FCR
537)

Is there a government / official complaints
process? How and where can people with a facial
disfigurement make a complaint against a
particular establishment (e.g. restaurant)?

How to make a complaint:

1. Online: Complete the online complaint form at
https://humanrights.gov.au/complaints/make-complaint
2. By post: Download and complete a complaint form, then mail it to:
Australian Human Rights Commission GPO Box 5218 Sydney NSW 2001
3. By fax: 02 9284 9611
4. With assistance: The Commission can help you write down your complaint if
needed. Contact the National Information Service:
o Phone: 1300 656 419 (9am-5pm Monday to Friday)
o Email: infoservice@humanrights.gov.au

What to include in your complaint:

e Your details (name, contact information)

e Details of the establishment (restaurant name, location)

e Description of what happened (date, time, who was involved, what was
said/done)

e How you were treated differently because of your facial disfigurement

e Any witnesses or evidence

e What outcome you are seeking

Important notes:

e Complaints must be in writing

e You can have someone make a complaint on your behalf (solicitor, advocate,
family member, trade union representative)

e There is no fee to lodge a complaint


https://humanrights.gov.au/complaints/make-complaint
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Time limits apply: complaints should generally be made within 24 months of
the alleged discrimination, though the Commission has discretion to accept
late complaints

The complaints process:

1.
2.
3.

Lodgment: Your complaint is assessed to determine if it can be investigated
Notification: The respondent (restaurant) is notified and asked to respond
Conciliation: The Commission attempts to resolve the matter through
conciliation (a confidential, informal process)

Outcome: If conciliation is successful, a written agreement is made. If
unsuccessful, you may be able to take the matter to the Federal Court or
Federal Circuit Court

State/Territory options:

You may also be able to lodge a complaint with your state or territory anti-
discrimination body:

NSW: Anti-Discrimination NSW

Victoria: Victorian Equal Opportunity and Human Rights Commission
Queensland: Queensland Human Rights Commission

South Australia: Equal Opportunity Commission SA

Western Australia: Equal Opportunity Commission WA

Tasmania: Equal Opportunity Tasmania

ACT: ACT Human Rights Commission

Northern Territory: Anti-Discrimination Commission NT

How effective are the legal protections and/or

complaints process?
Moderately Effective.

The effectiveness of legal protections is difficult to assess specifically for facial
disfigurement cases, as data is not disaggregated by specific disability type.
However, based on available evidence:

Strengths:

The DDA provides comprehensive legal protection with a broad definition of
disability

The AHRC complaints mechanism is free, accessible, and designed to be
user-friendly

Conciliation has a reasonable success rate for disability discrimination
complaints generally

The Commission publishes outcomes, providing transparency and precedent



Multiple avenues exist (federal and state/territory) for making complaints
Legal remedies are available including compensation, apologies, policy
changes, and staff training

Limitations and challenges:

Lack of specific data: Facial disfigurement cases are not separately
tracked, making it impossible to assess effectiveness for this specific group
Low complaint numbers: Despite the legal framework, relatively few
complaints are made about disability discrimination in hospitality settings,
suggesting either:

o Under-reporting of incidents

o Lack of awareness of rights

o Barriers to making complaints (fear of retaliation, emotional burden,

time/effort required)

Burden on complainants: The process requires the individual to identify
their disability precisely and prove the link between their disability and the
discriminatory treatment (Qantas Airways Ltd v Gama)
Conciliation limitations: Conciliation is voluntary; if the respondent refuses
to participate meaningfully, the complainant must pursue court action
(expensive and time-consuming)
Enforcement gaps: Even with legal protections, attitudinal discrimination
and unconscious bias remain significant barriers
Limited systemic advocacy: The 2015 and 2019 AHRC submissions to the UN
Committee on the Rights of Persons with Disabilities noted that people with
disabilities often lack awareness of complaint mechanisms and face barriers
accessing legal services

Evidence of effectiveness:

The AHRC publishes complaint outcomes at: https://humanrights.gov.au/our-
work/disability-rights/disability-complaint-outcomes

However, a desktop review did not identify specific published cases involving facial
disfigurement discrimination in hospitality settings in the Conciliation Register
(https://humanrights.gov.au/complaints/conciliation-register).

Broader context:

According to the Australian Institute of Health and Welfare (2018 data), 1in 6
(16%) people aged 15-64 with disability reported experiencing disability
discrimination in the previous year. This suggests that despite legal protections,
discrimination remains a significant issue.

The Australian Government's Disability Strategy 2021-2031 identifies ongoing gaps
including:
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Limited awareness of rights and complaint mechanisms

Insufficient access to legal services and information

Need for better information accessibility

Challenges for intersectional groups (people with disability from culturally
and linguistically diverse backgrounds, Indigenous people, women, LGBTI
people)

Is there any user-friendly, reliable guidance for
individuals to look at on this topic?

Yes. Several user-friendly resources are available:

Australian Human Rights Commission (AHRC) - Primary
Resource:

1.

Know Your Rights: Disability Discrimination
https://humanrights.gov.au/our-work/disability-rights/publications/know-

your-rights-disability-discrimination

o Plain language guide explaining the DDA

o Covers what disability discrimination is and where it's unlawful

o Explains how to make a complaint
Disability Discrimination - Main Page https://humanrights.gov.au/our-
work/disability-rights/disability-discrimination

o Overview of the DDA and protected areas

o Information about accessing goods, services, and public places
Making a Complaint https://humanrights.gov.au/complaints/make-
complaint

o Step-by-step guide to the complaints process

o Online complaint form

o Contact details for assistance
Complaint Guides https://humanrights.gov.au/complaints/complaint-
guides/complaints-under-disability-discrimination-act

o Detailed information about making complaints under the DDA
National Information Service Phone: 1300 656 419 (9am-5pm Monday to
Friday) Email: infoservice@humanrights.gov.au

o Free service to answer questions and provide guidance

Additional Resources:

6.

Access for All: Improving Accessibility for Consumers with Disability
https://www.humanrights.gov.au/our-work/employers/access-all-
improving-accessibility-consumers-disability
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o Guide for businesses (useful for understanding your rights as a
consumer)
7. Australian Government - Disability Gateway
https://www.disabilitygateway.gov.au/
o Information about rights, services, and support
8. State/Territory Anti-Discrimination Bodies: Each state and territory has its
own commission with guidance materials and complaint processes (links
available through the AHRC website)

Advocacy Organizations:

9. People with Disability Australia (PWDA) https://pwd.org.au/
o Advocacy and support for people with disabilities
o Can provide assistance with complaints
10. Disability Advocacy Network Australia (DANA) https://www.dana.org.au/
o National network of disability advocacy organizations
11. Advocacy for Inclusion (AFI) https://www.advocacyforinclusion.org/
o Individual and systemic advocacy support

Note: While these resources cover disability discrimination generally, none provide
specific guidance for people with facial disfigurements in hospitality settings. This
represents a gap in available resources and suggests an area where targeted
guidance would be beneficial.

This research is based on Australian federal law (primarily the Disability
Discrimination Act 1992) and information from the Australian Human Rights
Commission.
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