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United States 

No. Question  Answer 
1. a. Do people with facial 

disfigurements (marks, 
scars, etc.) have any legal 
protection against 
discrimination? 
 
b. Which law relates or 
mentions the legal 
protections? 
 

 Yes 
 No 

 
 
 
 
 
 
 
 
 
 

 
 

a. Persons with facial disfigurements can be protected under the Americans with Disabilities Act 
1990 (“ADA”) where (i) their facial disfigurement qualifies as a “disability” within the meaning of 
the ADA and where (ii) they meet the specific conditions for the protection laid down in the 
relevant ADA Title. 

 
b. Americans with Disabilities Act 1990 (as amended) - https://www.ada.gov/law-and-regs/ada/  

 
Certain state and local laws may expand protections beyond those provided by the ADA. For example, 
in California, “cosmetic disfigurements” are specifically included in the definition of physical disability. 
New York State Human Rights Legislation has also been expanded to include genetic conditions. This 
means that, in both California and New York, the scope of protections has been expanded beyond those 
specifically listed in the ADA. 
 
 

2.  a. What is this country’s 
legal definition of 
disability? 
 
b. When do people with a 
facial disfigurement fit 
within that definition?  
 
c. How does being 
excluded from that 
definition affect the 
protection of their rights? 

 a. The ADA defines an individual with a disability as any one of the following: 
 
(a) a person who has a physical or mental impairment that substantially limits one or more 

major life activity (prong 1). 
 

The ADA does not specifically name all of the impairments that are covered. It was however clarified in 
various communications, such as the Interpretive Guidance on Title 1 of the Americans with Disabilities 
Act (the “Guidance”) 
(https://www.hivlawandpolicy.org/sites/default/files/ADA%20Title%20I%20EEOC%20Guidance.pdf) 
that an impairment under the ADA includes a physiological disorder or condition, cosmetic disfigurement 
or anatomical loss affecting one or more of the body systems (neurological, musculoskeletal, special 
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sense organs, respiratory, including speech organs, cardiovascular, reproductive, digestive, genito-
urinary, hemic and lymphatic, skin, and endocrine) or any mental or psychological disorder. 

 
Major life activities are functions that are crucial to most people’s daily lives. These can include 
breathing, walking, talking, hearing, seeing, sleeping, caring for one’s self, performing manual tasks and 
working. 

 
“Major life activities” can also be extended to include major bodily functions such as immune system 
functions, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, 
endocrine and reproductive functions. 

 
(b) a person who has a history or record of such an impairment, even if they do not currently 

have a disability (prong 2). 
 

Record of a disability means that the person has a history or has been misclassified as having, a mental 
or physical impairment that substantially limits one or more major life activities even though the person 
does not currently have a disability. 

 
(c) a person being regarded as having such an impairment, whether or not the impairment 

limits or is perceived to limit a major life activity (prong 3). 
 

This covers situations where (i) the person has an impairment that does not substantially limit a major 
life activity, (ii) the person has an impairment that substantially limits a major life activity only as a result 
of the attitudes of others toward them or (iii) the person does not have any impairment but is treated as 
having an impairment by others, including individuals and/or organisations. Impairments that are both 
transitory and minor are however not included. 

 
The ADA defines a ‘transitory impairment’ as an impairment with an actual or expected duration of six 
(6) months or less. The concept of “minor” impairment is however not defined and is subject to a case-
by-case assessment, which can take into account various factors such as the symptoms and severity 
of the impairment, the type of treatment required, the risk involved, whether any kind of surgical 
intervention is anticipated or necessary or the nature and scope of any postoperative care. Examples 
of conditions that were considered to be both transitory and minor include a broken finger, broken bones 
that healed within two months or injuries from a car accident that were recovered within a week. 

 
The 2008 House Judiciary Committee Report (https://www.congress.gov/congressional-report/110th-
congress/house-report/730/1) also clarified that the exception relating to “transitory and minor” 
impairments was introduced to exclude “common ailments like the cold or flu”. Since the exclusion only 

https://www.congress.gov/congressional-report/110th-congress/house-report/730/1
https://www.congress.gov/congressional-report/110th-congress/house-report/730/1


 
 

covers impairments that are both transitory and minor, an individual with a permanent face disfigurement 
(or one that lasts more than 6 months) could benefit from the protection, regardless of whether his/her 
disfigurement is considered “minor”. 

 
The U.S. Equal Employment Opportunity Commission (‘EEOC’) also gives the example of an individual 
with a severe facial disfigurement who is excluded from staff meetings because the employer does not 
like to look at the employee or of an experienced assistant manager of a convenience store, with a 
prominent facial scar, who was passed over for promotion to store manager, because the employer 
believed that customers or vendors would not want to look at this person. 

 
The third prong may be particularly relevant for people with facial disfigurement, who are not 
substantially limited in major life activities. It is worth noting that the ADA Amendments Act of 2008 
(“ADAAA”) broadened the scope of the definition of individuals “regarded as” disabled. It superseded 
previous US Supreme Court rulings that had made it particularly difficult for plaintiffs to seek protection 
under the third prong. The US Supreme Court had notably ruled that a claimant was required to prove 
not only that a given entity believed she/he had an impairment, but also that this entity considered that 
this impairment substantially limited a major life activity. This very high standard led, for instance, to 
the dismissal of an action brought by an individual with facial palsy on the ground that he had failed to 
demonstrate that his employer regarded his palsy as a condition substantially affecting the major life 
activity of work. Under the revised version of the ADA, individuals now only need to show that they are 
“regarded as” having an impairment, regardless of whether the impairment is perceived to limit a 
major life activity or perceived to be substantially limiting. Reports have shown that the ADAAA 
improved the success rates of claimants in establishing a disability under the ADA. ncd_a-promising-
start-executive-summary.docx (live.com) 
 
c. Based on the above description of how the ADA captures a person with disability, it is therefore 
possible for a person with facial disfigurement to be considered a person with disability and to fall within 
the scope of protection of the ADA. A facial disfigurement may be an actual disability, for instance where 
it affects an individual’s ability to see, speak or hear (prongs 1 and 2) or be deemed to be a disability  
based only on the perception of others (prong 3). 

 
Medical documentation (doctor records and / or specialist reports) is the strongest evidence under Prong 
1 and Prong 2 of the definition, but all available evidence can be used to bolster a claim. For Prong 3, it 
is significantly more open ended, and evidence would not need to be medical (evidence of disability 
discounts may be applicable, for example). For visible and non-visible facial disfigurements, the 
standard of proof can vary. 
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d. As detailed above, the ADA definition of disability distinguishes between (1) persons who have 
a physical or mental impairment that substantially limits one or more major life activities, (2) persons 
who historically had such an impairment, and (3) those persons who are “regarded as” having such an 
impairment by others. Each prong includes differences in the scope of accommodation that is required 
to be provided under the ADA. Individuals with impairments that fall within prongs 2 and 3 have no 
reasonable accommodation rights. Given that it may be difficult for people with facial disfigurement to 
demonstrate that they have a physical or mental impairment that substantially limits one or more major 
life activities, one of the ADA’s most useful tools, there are limitations in the protections provided to such 
individuals. 
 

3.  Are there aspects of 
disability and/or 
disfigurement law that 
ensure a legal right to 
healthcare, education or 
employment? 

 Yes 
 No 

 

Healthcare/Education: 
 
As a general rule, the ADA prohibits discrimination on the basis of disability preventing the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any of the 
entities listed below (including entities related to healthcare and education): 
 

• Inn, hotel, place of lodging (except establishments within buildings containing five rooms or less 
that is also the residence of the owner); 

• Restaurants, bars or other establishments serving food or drink; 
• Motion picture house, theatre, concert hall, stadium or place of exhibition entertainment; 
• Auditorium, convention centre, lecture hall, or other place of public gathering; 
• A bakery, grocery store, clothing store, hardware store, shopping centre or other sales or rental 

establishment; 
• Laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe repair service, 

funeral parlour, gas station, office of accountant or lawyer, pharmacy, insurance office, 
professional office of health care provider, hospital, or other service establishment; 

• Terminal, depot or other station used for specified public transportation; 
• Museum, library, gallery, or other place of public display or collection; 
• Park, zoo, amusement park, or other place of recreation; 
• Nursery, elementary, secondary, undergraduate, or postgraduate private school, or other place 

of education; 
• Day care centre, senior citizen centre, homeless shelter, food bank, adoption agency, or other 

social service centre establishment; and 
• Gymnasium, health spa, bowling alley, golf course, or other place of exercise or recreation. 

 
The ADA makes clear that an individual with a disability shall not be denied the chance to participate in 
the above programmes or activities on equal grounds to those without a disability. 



 
 

 
The above entities and associated third parties must ensure that standards, criteria or administrative 
methods do not have a discriminatory effect or perpetuate discrimination against those with disabilities. 
Additionally, those with disabilities must not be denied equal goods, services, facilities, privileges, 
advantages, accommodation, or other opportunities available to an individual due to a disability. 
 
The ADA specifies that discrimination relating to the above list of organisations includes adopting criteria 
that would have the impact of screening out individuals with disabilities from fully enjoying any goods, 
services, facilities, privileges, advantages or accommodations unless the criteria is necessary to provide 
such services. Failure to make reasonable modifications, and take steps to ensure that those with 
disabilities are not excluded, segregated, denied services or treated differently is also discriminatory, 
unless an entity can demonstrate that such modifications would fundamentally alter the nature of the 
good, services, facilities, privileges, advantages or accommodations they supply.  
 
Employment: 
 
The ADA provides, as a general rule, that no employers, employment agencies, labour organisations or 
joint labour-management committees shall discriminate against a qualified individual on the basis of 
disability. Qualified individuals who receive protections under the ADA include individuals who, with or 
without reasonable accommodations, can perform the essential functions of a given position. When 
deciding the essential functions of a role, consideration is given to the employer’s judgement, as well as 
written job descriptions. This rule covers the process from application, hiring, advancement, discharge, 
compensation, training and other privileges of employment. 
 
 

4. a. How effective are the 
legal protections? Please 
describe evidence 
available of the effect of 
the legal protections. 
 
b. What are deficiencies or 
areas for improvement in 
these legal protection 
measures as they apply 
and affect people with 
facial disfigurement?  
 

 a. To date, very few cases have been brought under the ADA that relate to facial 
disfigurement.The focus of most of those cases has been the causative factor of the facial 
disfigurement (e.g. cellulitis, psoriasis, cleft palate) in order to categorise it as a disability for the 
purposes of the ADA, rather than being “regarded as” having a disability. A plaintiff’s case has 
a far greater chance of success under the ADA if they can point to the recognizable disability 
that they suffer from, and the way in which they are qualified for protection under the ADA. 
Some relevant cases are as follows: 
 

• Matter of Tosha Rests., LLC v New York State Div. of Human Rights, 79 A.D.3d 1337; 
Bey v. City of New York, 437 F. Supp. 3d 222 

• Cehrs v. N.E. Ohio Alzheimer Research, 959 F. Supp. 441 (psoriasis constituted a 
disability under the ADA) 

 



 
 

c. What evidence exists to 
prove that the information 
and resources guaranteed 
by law are actually 
available to disabled 
persons? 

b. While the ADA offers varying levels of protection for people with facial disfigurements, a 
protection likely to be helpful to those with facial disfigurements – a reasonable accommodation 
– requires a high threshold in order to be available. Additionally, because protections for people 
with facial disfigurements are contained within the ADA, there is a focus in the courts on the 
causative factor of facial disfigurement i.e. to establish facial disfigurement as a ‘disability’ for 
the purposes of bringing it within scope of the ADA. 
 
One possible reform that would remove the requirement to establish facial disfigurement as a 
disability and associated threshold requirements is the re-working of the ADA into language 
more reminiscent of the US Equal Employment Opportunity Commision’s (EEOC) Coverage 
under Civil Rights Act of 1964. 
For example: 
‘‘(h) Physical or mental impairment means— 
(1) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting 
one or more body systems, such as neurological, musculoskeletal, special sense organs, 
respiratory (including speech organs), cardiovascular, reproductive, digestive, genitourinary, 
immune, circulatory, hemic, lymphatic, skin, and endocrine; or 
(2) Any mental or psychological disorder, such as an intellectual disability…organic brain 
syndrome, emotional or mental illness, and specific learning disabilities.’’ 

 
Another possible reform would be to allow reasonable accommodation for prong 3 impairments 
(as discussed above). This would enable plaintiffs to engage in the process of determining 
necessary reasonable accommodations with their employer, coming to an appropriate 
resolution. There may be scenarios where this remedy is ineffective, or the relationship between 
parties has degraded due to discrimination, to the point that engaging in the accommodations 
process is unproductive. However, this is an avenue offered under other prongs of the ADA, 
and it would make sense to expand this area. 
 
Certain state and local laws may expand protections beyond those provided by the ADA. For 
example, in California, “cosmetic disfigurements” are specifically included in the definition of 
physical disability. New York State Human Rights Legislation has also been expanded to 
include genetic conditions. This means that, in both California and New York, the scope of 
protections has been expanded beyond those specifically listed in the ADA. Offering a category 
of discrimination on the basis of cosmetic disfigurements, as in California, would protect 
individuals with facial disfigurements more comprehensively, making cases more successful 
when the disability is not one which features a major impairment. 

 



 
 

There appears to be momentum growing in the United States toward addressing appearance-
related discrimination more generally, and particularly on the grounds of height and weight. 
Even in cases where city or state laws do not specifically enhance the protections for individuals 
with differences or disfigurements, the increased focus on appearance-based discrimination 
may encourage companies to adopt  better practices overall, through training and awareness 
of unconscious biases. 
 
Michael Conklin in his paper “Unlocking The Beauty From Within Title VII: Arguing For An 
Expansive Interpretation Of Title VII To Protect Against Attractiveness Discrimination” argues 
that reforms could be made to Title VII of the Civil Rights Act of 1964 to address attractiveness-
discrimination. The reforms he describes would provide protections for individuals who 
encounter discrimination because of a facial difference or disfigurement which does not qualify 
for protection under the ADA. 
 
Sources: 
 
https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1854&context=jgspl  
 
Mayor Adams Signs Legislation To Prohibit Height Or Weight Discrimination In Employment, 
Housing, An | City of New York (nyc.gov) 
 
Pretty-Privilege: The Ugly Truth About Appearance Discrimination | Labor and Employment Law 
Insights 
 

c. In March 2024, the EEOC released its report on the agency’s performance during fiscal year 
2023 (Oct. 1, 2022, through Sept. 30, 2023). The EEOC reports an increased demand for its 
services and significant remedies for workers who suffered discrimination. This includes 
handling more than 522,000 calls from the public through the agency contact center and a 10% 
increase in receipts of private sector charges of discrimination. They recovered more than $665 
million on behalf of victims of discrimination. The EEOC reports that it made 43 merits lawsuits 
in fiscal year 2023 relating to disability discrimination, challenging Discrimination in Federal 
District Courts 2023 Annual Performance Report | U.S. Equal Employment Opportunity 
Commission (eeoc.gov) 

 
Data on people with a disability collected as part of the Current Population Survey (CPS), 
sponsored by the Department of Labor’s Office of Disability, provides statistics on employment 
and unemployment in the United States which may be insightful. According to the report, in 
2023, 22.5 percent of people with a disability were employed—the highest recorded ratio since 
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comparable data were first collected in 2008. However, since the “scoping” questions that 
identify a person with a disability for purposes of the survey focus on functional impairments, 
individuals with disfigurements may not be represented by this data.  
  
Persons with a Disability: Labor Force Characteristics – 2023 (bls.gov) 
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